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An Approximation to the Effects of COVID-19 on Maritime Contracts. 
 

By Aurelio Fernandez-Concheso1 
 
Ninety percent of world trade is by sea and marine transportation represents an essential link in 
global supply chains. According to ICS2 over 50.000 vessels steam thought the seas of the world 
and 1,600,000 seamen operate them. 
 
These numbers are enough to understand the effect that the Coronavirus crisis can have in this 
essential are of activity of men and have on everyday life for millions of human beings struggling 
against the pandemic. 
 
Ports closed, deviated vessels, passenger and crew members quarantines, crew relief 
restrictions, ship supply interruptions, lockouts, manufacturing disruptions, delays in loading or 
unloading, surveyors prevented from going on board, class related deficiencies, closed shipyards 
and lost finance for purchases are perhaps just some of the conceivable effects of the virus on 
the maritime industry. 
 
Together with the World Health Organization (WHO), the IMO 3as well as the ICS and the 
ITF4have produced guidelines to diminish the shock of COVID-19 on shipping and crews and 
many countries have issued regulations all with a view to preserving life.  
 
Beyond that, every with voyage a ship starts there is range of underlying contractual relations. 
These considerations are a first general approach to the effects of Coronavirus on some 
contracts related with the carriage of people and goods by sea and the maritime industry. 
 
 

1. Enrollment Contracts. 
 
The Enrollment Contract governs the relationship between the owner and the crewmember. At 
any given moment, there are over 500,000 seamen on board throughout the globe so no other 
type of contract is the maritime industry is as extended or frequent. 
 

In many vessels work is subject to the 2006 Maritime Labor Convention (“MLC”).5 Article IV 
thereof provides that seamen have the right to a safe and protected workplace in which safety, 
wellbeing and health are guaranteed and with adequate medical attention. 
 
Rule 3 of the Convention regulations guarantees seamen a number of rights I.e. proper 
accommodation, proper food and in that context provides that every vessel must have an 
infirmary designed in such way so as to offer proper first aid and adequate assistance. 
 
Rule 4 prescribes that every country must cause its ship-owners to adopt adequate measures to 
ensure seamen proper medical care on board and ashore without cost and the country itself 
must have proper medical installations ashore to take care of crewmembers. 
 

                                                           
 1  Law degree from Andres Bello Catholic University, Caracas. Master of Laws in Admiralty Tulane University.  Former 

Pres. Venezuelan Maritime Law Association. Former Sec of the Iberoamerican Maritime Law Institute. Executive 
Councilor of the Committee Maritime International (CMI). Partner Clyde & Co Venezuela. Professor Maritime 
Caribbean University. Author in Maritime Law. 
2 International Chamber of Shipping. 
3 International Maritime Organization. 
4 International Transport Workers Federation. 
5  Promoted by the International Labor Organization it entered into effect in 2013 after 30 ratifications. Neither the US 

nor Venezuela have ratified it but today over 90 countries and 90 pct. Of the Worlds feet are subject to the Convention. 
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Coronavirus no doubt represents a challenge to compliance with these principles and provisions 
as well as other including salaries, time a board, relief, repatriations etc… 
 
Several cruise ships such as the Princess Diamond, the Grand Princess, the Zandaam and the 
Greg Mortimer to name a few have been to forced to quarantine while the level of infected 
passengers and crew is assessed. In those cases, the original crew relief periods established in 
the enrollment contracts was exceeded. As of 15 may it is reported that over 100,000 
crewmembers remain stranded in cruise ships in Florida. World wide many more are stranded 
on cargo vessels of different nature. Owners have the obligation to cover them.   
 
If there are crewmembers infected, the owner must do everything possible to ensure proper 
medical care ashore and if a party to the Convention the country of the port of call should not 
prevent it and much to the contrary arrange it. 
 
Distortions in anticipated routes and lockouts affecting both cargo and passenger vessels will 
require special repatriation operations and yield to increased costs for owners to cover. The IMO 
has petitioned member countries to be flexible in allowing crew reliefs even in the midst of 
quarantines.  
 
Often times the enrollment contract is between the seaman and a crew agency or member but 
irrespective of that, the crewmember has a lien on the vessel to secure his rights. 
 
Article 4 of the International Convention on Maritime Liens and Mortgages6 ranks seamen wages 
and related entitlements, which include medical services as the top lien on the vessel.7 
 
Today’s crisis has and will continue to have a significant financial effect on owners. Part of that 
effect will be represented by unforeseen labor costs arising from crew relief interruptions, extra 
hours, increase in food costs, restructuring of accommodations8 and increased repatriation costs. 
 
Some owners may assert force majeure to try and escape liability for some costs. Needless to 
say, a pandemic of the nature of this one was unforeseeable. But asserting force majeure in 
respect to labor rights secured by a lien on the vessel and hence collectable via an in rem action 
has dim probabilities of success.  
 
Owners will also face actions for negligence. The Japanese authorities ordered the Princess 
Diamond quarantined. Apparently a passenger arrived from mainland China was infected and 
generated the outbreak a board. Allegedly procedures to segregate passengers and crew in a 
red (infectious) and green zone were not properly followed.  
 
Crewmembers were hence in continuous contact with infected passengers and as a result 21 of 
the former ended up testing positive. Whilst the quarantine was ordered by the Japanese 
Government if it can be shown that the line was not diligent in managing it she could be liable to 
these crewmembers. The same applies to any other quarantine imposed by Governments. It is 
for the owner to manage it in a diligent way so as to minimize the risk of an outbreak or be held 
liable to the crew. 
 
    
      2. Cruise Ships. 
 

                                                           
6 International Convention on Maritime on Liens and Mortgages. Geneva 6th May 1993 
7 In Venezuela the lien also ranks first as per article 115 of the Maritime Commerce Law. 
8 Some in the industry that crew members due to stay for long periods cruise ships in layup be allowed to use 
passengers state rooms.  
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The cruise industry has been greatly affected by COVID-19 after a period of significant prosperity 
and growth9. 
 
The cruise ship Diamond Princess10 sailed from Yokohama on 20th January returned 4th February 
and was subject to a forced quarantine by the Japanese Government in which the number of 
infections skyrocketed from 10 when it docked to almost 700 including 21 crew when the 
quarantine ended 18 days later 9 have passed away.  
 
The Grand Princess11 with some 3.500 passengers was prevented from calling at San Francisco 
once 21 infections were detected with people kept on board over a week until the US Government 
finally allowed dismemberment at the Port of Oakland. At least 82 more tested positive thereafter 
and 2 passed away.  
 
The cruise ship Breamar 12wandered over a week through the Caribbean while several countries 
(amongst others the Dominican Republic and Bahamas) refused her after disembarking an 
infected passenger in Cartagena, Colombia and reporting 5 more infections until the Cuban 
Government allowed her to take refuge at the Port of Mariel for an evacuation operation to Britain.  
 
The Zaandam13 sailed from Buenos Aires, Argentina in route to Chile. After calling at Punta 
Arenas with at least 13 confirmed Coronavirus out of 4 passed away all ports on the west coast 
of South America refused her refuge. After a two days wait and an initial refusal Panama finally 
allowed her passage through the Panama Canal on humanitarian reasons to reach Florida and 
perform a transshipment operation to her sister cruiser the Amsterdam. Upon reaching Port 
Everglades (Ft. Lauderdale), the Government of Florida initially put the operation on hold until 
finally allowed with the recommendation of US President Trump. 
 
The cruise ship Greg Mortimer 14operated by Aurora Expeditions of Australia sailed on 15th March 
with Australian and New Zealander passengers on route to the Antarctica and South Georgia. 
Upon reaching the coast of Uruguay 128 of 217 people on board had tested positive. It was held 
of the Coast for over 10 days until finally the Government of Uruguay authorized a evacuation 
operation to repatriate the passengers.  
 
On 12th March the International Cruise Lines Association (CLIA) announced a suspension of all 
sailings. Towards the end of February there was mention that the cruise industry, composed of 
over 350 vessels and 9 main lines would lose USD 500,000 million. By the end of March the 
forecast had increased to USD 3 billion and the stock of lines like Norwegian and Carnival had 
tumbled in over 50%. By May with their stock 80 % down there was talk that Carnival and 
Norwegian would have to file for Chapter 11 in the United States. They were close when as it is 
reported they managed a bail out from the markets raising a combined US $ 5 billion and change 
by issuing stock and bonds. 
 

                                                           
9 According to the Cruise Lines International Association (CLIA) between 2009 and 2020 the cruise industry grew from 
17.8 million to 30 million passengers or 5,4% annually. 32 million passengers were expected to travel in 2020 before 
the virus outbreak.  
10  With a capacity for 2.670 passengers and 1.100 crew, this Gem class cruiser was delivered by Mitsubishi Heavy 

Industries in 2002 at a cost of USD 500 MM. Originally named Sapphire Princess she is operated by Princess Cruises 
of Carnival Group (also owner of Costa Cruises, Cunard Line, Holland America and P&O amongst others). She was 
totally refurbished at the start of 2019 for cruises in Asia under British flag.  
11 Also owned by Carnival and operated by Princess Cruises this Grand class cruiser for 3.000 passengers and 1.100 
crew was built by Ficcantieri Italy , delivered 1998 at a cost of 450MM and refitted 2019.    
12  Owned by Fred Olsen Line of Norway this cruiser was built in Union Naval de Levante, Valencia delivered 1992 for 
930 passengers and a crew of 370.  
13  This Rotterdam class cruiser operated by Holland American Line (Carnival Group) was christened in 2000 built by 
Ficcantieri, Italy for 1.430 passengers and a crew of 615.  
14  This ice strengthened polar class 1A expedition vessel was built at a price of USD 65 MM in Haimen Shipyard 
Jiangsu, China, delivered 2019 for 160 passengers and a crew of 73. 
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The contract between a passenger and the line is a contract of carriage called by some lines a 
Guest Ticket Contract. Twenty years ago when our parents or grand parents took a cruise, the 
contract was printed in a check book type format containing the terms and conditions. 
 
Today the “instrumentation” of the contract has been modernized. Almost invariably the 
passenger or travel agency book the cruise online. Once the reservation and payments is 
completed the passenger receives a confirmation online with a reservation code. 
 
This electronic message normally contains a summary of the essential terms and conditions: 
cruise ship, port of departure, sailing date, number of days and class of accommodation. The 
rest of the terms and conditions are established be remission to the line’s web.15 
 
With the crisis ICLA has suggested that lines change their cancellation policies. In most cases 
the cruise cancellation rights for the passenger is limited to a credit for a future cruise in the 
amount paid. 
 
Up to today we do not see a change of policy towards full reimbursement and we must assume 
that given the immense shock the industry has experienced it is unlikely full reimbursements will 
be offered.   
 
The so called ICLA Passenger Bill of Rights provides that passengers shall be entitled to 
reimbursement if the sailing is cancelled due to mechanical breakdown but does not provide for 
reimbursement for an event such as the COVID-19 pandemic.  
 
The Athens Convention16 the main international legal instrument on carriage of passengers by 
sea has no provisions on cancellations. The United States is not a party to the Convention but a 
number of countries under which flags cruise ships departing from the US steam are, for example 
Denmark, Greece. Malta, the Netherlands, Norway and Panama.  
 
In Venezuela article 288 of the Maritime Commerce Law provides that the line may cancel the 
sailing but the passenger shall be entitled to a reimbursement of the amount of the ticket except 
if the cancellation is due to a fortuitous event or force majeure. So in the unlikely event of a claim 
for cancellation under Venezuelan law (because no cruises call Venezuelan ports now days) the 
line could rely on the force majeure cancellation defense.  
 
The most serious category of cruise ship claims will of course be that of illness or death.  
 
Sadly as of 15 April 2.700 passengers infected on cruise ships had been reported, with 58 
deaths: 21 of the Ruby Princess, 14 of the Diamond Princess, 7 of the Grand Princess, 4 of the 
Artania, 4 of the Zandaam, 3 of the Costa Luminosa, 3 of the Oasis of the Seas, 3 of the Coral 
Princess, 2 of the Voyager of the Seas, 2 of the Celebrity Eclipse and 1 each in the Silver 
Shadow, Celebrity Solstice, Ovation of the Seas, Costa Victoria, Marella Explorer, Costa 
Favolosa, Greg Mortimer, Symphony of the Seas y Monarch. 
 
Suits have already been filed by passengers against Princess Cruises for some US$ 1.000.000 
each on grounds that the line was grossly negligent in the allowing the Grand Princess to sail 
knowing the ship had been infected by a previous COVID-19 case. A class action has also been 
filed against Costa Cruises of Carnival in respect to the cruise ship Costa Luminosa allegedly for 
failing to disclose a disembarked passenger infection and subsequent death. More suits will 
follow. 

                                                           
15  See for example  Carnival Cruise Line Ticket Terms and Conditions in 
https://www.carnival.com>termsandconditions. 
16  International Convention of the Transportation of Passengers and their Luggage by Sea. Athens 13 December 
1974, last Protocol 2002 entered into effect 2014.  



 

 
 5 

 
 

 

 
In the US the Death on the High Seas Act17 only allows actions for prevents the survivors of 
passengers from suing for economic loss preventing survivors from suing for pain and suffering. 
Lines terms and conditions also tend to exclude liability for emotional distress and set the 
principle that the line is not responsible for the passenger’s health.   
 
Otherwise, claims by passengers or its survivors for injury, illness or death are subject to 
evidence that the passenger became ill due to the line’s negligence and in cases gross 
negligence. 
 
Indeed under the Athens Convention the liability of the line is strict (regardless of fault) in a 
navigation accident but under Article 3(2) if the illness or death is not associated to navigation 
the line is only liable if at fault (i.e. negligent) and the burden is on the claimant to prove that 
negligence. 
 
Under the 2002 Protocol of the Athens Convention in the event of illness or death the cruise line 
has the right to limit its liability to 400,000 Special Drawing Rights (approximately USD 540,000) 
per passenger per incident unless due to an intentional act or gloss negligence. 
 
One would for example question whether in the Diamond Princess there was a diligent 
management of the quarantine imposed by the Japanese Government given the allegations as 
to that proper measures to prevent the expansion of infections were not taken or properly 
implemented. 
 
The terms and conditions of Princess Cruises read that the line shall not be liable for emotional 
distress, that every voyage carries risks which the passenger understands and agrees to take. 
Furthermore it allows the line to limit its liability as per the Athens Convention. 
 
So the question in this case is whether the events on board will allow the line to successfully 
assert the defenses mentioned above hence escaping liability and if not, whether it will 
successfully limit its liability.  
 
In others the question will be whether initiating voyages with knowledge that there had been prior 
infections amounts to negligence. But the lines will have the upper ground particularly in the US 
given precedents such as that of the Carnival Triumph in 2013 which lost all power while at sea 
creating miserable conditions for passengers while she was towed to Alabama.  
 
No significant claims succeeded. A few settlements were reported at a bit upwards of USD 
100.000 but the most were of just a few thousand dollars. 
 
    

3. Carriage of Goods 
 
The effect of Coronavirus on the carriage of goods by sea as an essential link in the supply chain 
can be of significant relevance. The speed of the escalation of the crisis globally prevented 
manufacturers, exporters, importers and carriers from taking risk management measures in full 
and adjusting transportation systems accordingly. 
 
China where the crisis originated is the second largest economy of the world and where 7 of the 
largest ports of the globe are. The countries with largest economies of the world, the US, 
Germany, Great Britain, France, Italy, Spain etc. are the hardest hit. Business interruption in the 
leading industrialized nations will unavoidable affect carriage of goods by sea. 

                                                           
17 46 U.S.C  30302 
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Examined from the perspective of the anatomy of a contract of carriage the crisis generates 3 
main categories of problems: a) deviations due to quarantines, port closures or decisions by the 
master or carrier on grounds of safety; b) delays and c) loss or damage to the goods as a result 
of the foregoing.  
 
A large number of contracts of carriage are governed by The Hague or Hague Visby18 rules 
whether ex propio vigore or by remission. 
 
Article 4.4 of the Hague Rules provides that no deviation at sea to save lives or property or any 
other reasonable deviation shall be deemed in breach of the contract of carriage and that the 
carrier shall not be liable for any loss or damage arising from the same. Situations caused by 
COVID-19 will fall within the scope of the rule if the carrier has deviated from a port to which 
entry could have endangered his crew as a deviation to save lives or in any event a reasonable 
one. 
 
If there has not been a deviation but the carrier has arrived at the original port of destination and 
he has been not allowed to enter or discharge due to Coronavirus restrictions and the goods are 
damaged on the wait or in the process of navigating to a port of refuge or upon discharge at an 
alternate port, he will have a number of defenses under article 4 of Hague, namely: act of God 
4.2(d), restraint of princess 4.2(g), quarantine restrictions 4.2 (h), stoppage or restraint of labor 
4.2 (j) and the omnibus defense of 4.2(q) pursuant to which the carrier is not liable for non-
attributable loss or damage. All these defenses apply for both delay and los or damage. 
 
In the United States COGSA19 provides the carrier with the same defenses in pretty much exact 
language. 
 
Venezuelan law on carriage of goods follows the Hague Rules and accordingly all the defenses 
of Hague’s article 4 are found in article 206 of the Maritime Commerce Law while the right to 
deviate is provided in article 208, so the situation is the same. 
 
Many carrier and liner’s bills of lading remit to Hague Visby, COGSA or national laws with similar 
principles and window wordings. Others contain the same rules in their very wordings. 
 
A well-known for of standard bill of lading, the CONLINEBILL 200020 remits to Hague Visby but 
in addition article 14 b and c thereof determines that the master may make any decision, including 
to discharge in a different port, when unloading at the original port of destination violates 
government restrictions, quarantines or if doing it may be dangerous. In the circumstances, the 
latter may no doubt include entering and discharging at a port in the vicinity of a hot spot with 
Coronavirus infections peaking. Multiple bills of lading contain similar clauses. 
 
Only exceptional cases will not avail the carrier of one or more of the foregoing defenses. With 
that, many COVID-19 cargo claims will have an uphill battle to succeed if at all possible. 
 
Matters would not have been different even under the Hamburg Rules21. They never took effect 
but were seen as rules clearly favoring cargo interests with harsh carrier liability principles. Under 
article 5 of Hamburg the carrier would have not been liable for loss or damage arising from 

                                                           
18  International Convention on the Unification of Certain Rules on Bills of Lading. Brussels 25 August 1924, Protocols 

of Visby 23 February of 1968 and Brussels 21 December 1979. 
19  United States Carriage of Goods by Sea Act 1936, 46 US Code Sects. 1301/1307 
20 BIMCO Liner Bill of Lading. 
21 United Nations Conventions on the Carriage of Goods by Sea. UNCITRAL. Hamburg 31 March 1978. Did not go 

into effect.  
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deviation to save lives. The exemption could therefore serve him if he decided not to enter a 
specific port in which his crew’s health could be put at risk. 
 
The same would happen under the Rotterdam Rules22if they were in effect. Under article 17 of 
the same the carrier is exempt from liability for delays, loss or damage when he proves they are 
not attributable to him or arise from act of God, quarantine restrictions, interference or 
impediments.  
 
Insofar as carriers have the upper ground on COVID-19 cargo claims more weight will of course 
fall on cargo insurers to whom in any case cargo interests turn first after a loss and who normally 
then try to recover in subrogation against the carrier or the latter’s P&I Club. 
 
Most cargo policies contain a free of claim for delay warranty exclusion. Many follow the Institute 
Cargo Clauses A, B and C form. Clause A is covers all losses except for those from risks 
expressly excluded. Clauses B and C cover exclusively those risks expressly listed.  
 
Clause A excludes delay in article 4.5, but for loss or damage does not contain an exclusion that 
adapts in exact terms to Coronavirus such as say: “pandemics”.  
 
Section 2 excludes losses arising from restraint, but the term restraint in 2 is in the war risk 
section and follows the words “capture”, “seizure” and “arrests”. So it is in fact part of a general 
category that relates to measures taken in the context of procedures against the vessel caused 
by her actions or omissions.  
 
Furthermore, under section 9 of Clause A deviation is covered insofar as the insurer is notified, 
so if the loss steams from a deviation preceded by a prohibition to enter the original port of 
discharge the exclusion would not kick in even interpreting the term restraint broadly. 
 
In short then, under Clause A the assured is not covered for delays, he is covered for loss or 
damage due to a deviation and he may collect from underwriters in situations in which the vessel 
faced a prohibition to enter a port and followed route to a new one. 
 
Under Clauses B and C the situation is different. They do not pay delays nor cover pandemics, 
epidemics or quarantines, only traditional maritime perils such as sinking, fires, explosions etc. 
However, section 1.1.5 in both clauses does list discharge in a port of refuge as a covered risk 
and neither one excludes it when due to a pandemic.  
So under B and C the assured may be able to assert a right to collect when loss or damage to 
the goods was caused by involuntary failure by the vessel to call at the original port of discharge 
and the need or decision by the master unload at an alternative one. 
 
In short then, most insurance policies will not pay the assured for delay in delivery of the goods 
by the carrier but will pay loss or damage in certain circumstances under Coronavirus.  
 
Ironic then as the crisis itself, that for cargo interests it may be better to lose the goods or have 
them damaged than to receive them unharmed but beyond the point in time when they can be 
of use. 
      4. Charter Parties     
 
Charter parties are a complex subject in respect to which Coronavirus should generate debate 
and disputes in no small numbers.  

                                                           
22  United Nations Convention on Contracts for the International Carriage of Goods Wholly or Partially by Sea. 

Rotterdam 23 September 2009.  Will take effect 1 year after its 20th ratification. Up to know it has been signed by 25 

countries but ratified only by 5: Benin, Cameroon, Congo, Spain and Togo. 
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BIMCO has reported that the 5 most frequently asked questions they are receiving are:  
 

i. Are ports considered unsafe?  
ii. Is this a force majeure situation?  
iii. Does laytime run?  
iv. Will a ship remain on hire?  
v. Can the charter party be cancelled?  

 
In a contract of carriage the carrier can usually avail himself of a number of statutory or 
contractual defenses. In a charter party the situation is different and in the same a more general 
way out namely that of force majeure should be relevant.  
 
The notion of force majeure relates to an unforeseen and unforeseeable event beyond control of 
the parties. In continental law countries force majeure is of a statutory nature as an exception to 
the fundamental rule that a contract must be complied with as agreed the principle known as 
pacta sunt servanda. 
 
However, a large percentage of charter parties today are fixed with standard forms created by 
entities such as BIMCO to name just one and most are subject to the laws of England or New 
York. Also, more than 90 pct. of charter party arbitrations take place in London, New York and 
then Hong Kong, Singapore or Dubai, all common law jurisdictions. 
 
Generally, in common law jurisdictions force majeure must be expressly provided for in the 
contract for the party to avail itself of the exemption. In fact it may be that the party can not rely 
on it if the clause expressly lists certain force majeure events say for example earthquakes, 
thunder, flooding etc… but does not expressly mentions pandemic or epidemic 
 
Furthermore under English law not only must the wording of the clause be express and clear but 
in addition the party who asserts it must prove that the specific type of event has been the only 
effective cause23 preventing compliance and that he took all necessary steps to mitigate its 
effects. 
 
It may be that a specific government declares that Coronavirus and the measures to fight it qualify 
as force majeure. That has been the case in Venezuela. It has also been the case in China where 
the Council for Promotion of Foreign Trade has issued thousands of force majeure certificates. 
In England that does not secure a declaration of force majeure by a tribunal. It me be embraced 
or not. 
 
To identify the type of problems and disputes that the pandemic may bring in respect to charter 
parties one must distinguish between its several categories. It will not have the same potential 
effect on bareboat charter parties than on voyage charters. There are dozens of charter party 
forms and in each case clauses must vary even further pursuant to additional clauses or riders. 
 
In a bareboat charter the charterer has both the nautical and commercial management of the 
vessel. There is little or no exchange between owner and charterer associated with the cargoes 
or ports of loading or discharge with the potential of generating many disputes. Further, many 
bareboat charter parties contain hell or high water clauses under which the charterer must pay 
in rain, thunder and lightning so to say. 
 
The Barecon 2017 does not contain a force majeure clause. Clause six provides for one of the 
few situations that may give rise to an exchange between owner and charterer in relation to cargo 

                                                           
23 See for example Classic Maritime vs Limbugan Makmur, 2019 EWCA Civ 1102 
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and its destination, the trading limits pursuant to which the charterer warrants not to employ the 
vessel in areas or countries in which she may be at risk of detention or confiscation. 
 
To this day, we do not know of countries which have closed its borders and ports completely to 
trade, especially to food, medicine, commodities or capital assets but there are a number of ports 
with restrictions on arrivals, sanitary inspections, crew tests, disembarkment etc. That the 
charterer takes the vessel to one of these ports or is forced to deviate outside the trading limits 
may amount to a breach of the warranty. 
 
If the bareboat charter party has a force majeure clause then of course the situation is different. 
Some cruise operators specially independents and other specialty tour ships have vessels in 
bare boat charter. They now have sailings and operations involuntarily suspended. If the contract 
contains a force majeure clause which mentions pandemics, epidemics or quarantines the 
charterer facing a full stop in its prospects of business may be able to assert it successfully. 
 
It is possible that some charterers may also assert frustration of the contract. A contract is 
considered frustrated when there is an unforeseeable change of conditions of such magnitude 
that the cause of the contract itself is defeated so in its very essence there is no reason for the 
continuation of its existence. In continental law systems the doctrine of rebuc sic stantibus 
accepts that some changes in the contractual underlying conditions are of such gravity that the 
contract must cease to exist. 
 
In time and voyage charters matters may be more complex. In the former the owner maintains 
the navigational management but the charterer the commercial one and voyage charters have 
some elements of contracts of carriage. So in both the interaction between owner and charterer 
on cargoes and ports is greater than in a bareboat charter so the potential for disputes is greater 
as well. 
 
In time charters some disputes may be associated with off hire claims others with alleged breach 
of the safe port warranty. Insofar as the charterer is unable to use the vessel he may seek to 
assert that the vessel is off hire during the period during which he cannot access the intended 
port. But his chances of success will depend on why he was unable to reach it and of course the 
terms of the contract. 
 
In 2015 in response to SARS24 and Ebola, BIMCO published the so-called Infectious or 
Contagious Diseases Clause, one for time charters one for voyage charters. 
 
The time charter clause (as that for voyage charters) is relentless in favoring the owner. Letter b 
provides that the owner at its sole discretion or that of the master may decide if the vessel enters 
any port where there may be a risk caused by the pandemic and letter j that in no case a decision 
of the owner under the clause may be considered a deviation or place the vessel off hire. 
 
While fixtures from the start of 2020 when the existence of the virus in China became known will 
most likely include the clause, many previous ones will not, so disputes may arise when the 
owner decides not to enter a port out of concern for the risk posed by the pandemic to his crew 
and vessel. 
 
As its predecessors, the NYPE 252015 published by BIMCO, the US Ship Brokers and Agents 
and the Singapore Maritime Foundation, is a widely recognized form of time charter for dry 
cargoes.  

                                                           
24 Severe Acute Respiratory Syndrome. 
25 New York Produce Exchange form of Time Charter Party.  Last version 3rd June 2015 published by BIMCO the US 

Association of Ship Brokers and Agentand the Singapore Maritime Foundation. 
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Clause 1.c contains the safe port warranty. Under the same the charterer is bound to load at 
safe berths and ports. It is a principle normally related to structural or navigational safety. In 
England that seems to be test of the Eastern City pursuant to which what matters to categorize 
a port as safe is if the vessel can enter it, berth, load or discharge and exit it without the risk of 
damage if proper seamanship is deployed. So under the Eastern City test for example, the fact 
that a specific port say Civitaveccia in Italy, is a pandemic hot spot, does not render it unsafe. 
 
However these are new times and philosophically nothing forbids extending the notion of the 
vessel’s safety to that of the crew and the owners right to keep them safe.  
 
Some may argue that there are other means of availing the owner of a defense supporting his 
decision to keep his crew safe so it is unnecessary to “disturb” the essence of the safe port 
warranty as one exclusively related to structure and navigation. But is not a diminished crew a 
danger to the safe loading and navigation by the vessel? 
 
It is of course true that, using for example NYPE 2015 there are other clauses on which the 
owner may rely to justify reluctance to enter a port affected by COVID-19 to the point where his 
crew may be at risk.  
 
Clause 21 provides an exception of compliance to both a parties for acts of God.  
 
Clause 22 allows the vessel to deviate to save life at sea but this wording is more limited than 
say article 4.4 of The Hague Rules that allows any other reasonable deviation.  
 
But again these are new times. To me, while the right of the owner to deviate to save lives was 
thought exclusively connected to salvage another ship at imminent risk nothing in the wording of 
the safe berth clause forbids an owner from relying on the exception if he deviated to save the 
life of his own crew. 
 
The same can be said of the Conwartime 2013 included as clause 34 (i) of the NYPE 2015. It 
allows the owner to deviate to comply with orders of a Government with ability to compel 
compliance therewith. Some will say it is a war risk clause unrelated to Coronavirus. I say 
otherwise. In maritime law war risks is a term that extends beyond the meaning of war as an 
armed conflict and moreover, have not many leaders of the world categorized this pandemic as 
war? a war against a silent invisible enemy.    
 
The BIMCO Infectious and Contagious Disease Clause for voyage charters also provides the 
owner wide freedoms, allowing him at his exclusive discretion to deviate and avoid areas affected 
by Coronavirus. It also allows him to follow any order or recommendation of the authorities. It 
establishes that no action taken to protect the vessel from the pandemic shall be deemed a 
deviation and furnishes the owner with the right to claim damages if the master decides to enter 
a port requested by the charterers and the vessel or its crew end up affected by the virus. The 
clause will also be considered included in any bill of lading issued for the voyage. 
 
Of course many voyages will have been fixed before the outbreak and their governing contract 
may not include the clause. In the latter case disputes will arise on two main issues, deviations 
and demurrage. 
 
On deviation discussions will gravitate around whether the decision by the owner to avoid one of 
the ports originally planned for the voyage hence missing the lay can is justified as a means to 
escape a serious and even deadly risk for his vessel and crew. If it is justified the loss will be 
borne by the charterer. Conversely, if not, the owner will be liable to the charterer for damages.  
 



 

 
 11 

 
 

 

As a matter of principle what will matter is if the deviation was unforeseeable when the voyage 
was fixed and if the decision to avoid calling at that particular port was justified on the basis that 
there was a truly serious danger. 
 
Under a voyage charter demurrage is due when the charterer does not load or unload within the 
lay time. While most lockdowns have excluded manufacturers of essential products it could be 
that the charterer was fixed for carriage of non-essentials. In other cases there may have been 
mismanagement of the lockdown exceptions.    
 
So the areas causing disputes will range from those in which there has been an interruption of 
the supply chain hence preventing the charterer from receiving the goods to load from the 
supplier or land carrier to those in which there has been a sudden total or partial closure of the 
port or ground access thereto after the vessel has tendered notice of readiness.  
 
The GENCON26 form of voyage charter is popular for dry cargoes. Under its clause 3 the vessel 
shall have the liberty to deviate for any reasonable purpose including without limitation saving 
lives and medical reasons. On its part if it is the charterer who requests the deviation it will be at 
the owners discretion to consent it and the charterer shall be liable if it causes damage to the 
vessel. 
 
Pursuant to clause 9 of GENCON the charterer may cancel the contract (and claim damages 
arising therefrom) when the vessel cannot reach the loading port by the cancelling date, but if 
the failure to do so arises from the need to deviate or a port closure he will shall not be liable for 
damages.     
 
Trading limits, force majeure, frustration, trading limits, safe port, off-hires, deviation, 
cancellation, demurrage shall be debated for sure in times to come because of the effects of 
Coronavirus on maritime transport. We do not know how long the world will take to defeat this 
pandemic, but we do know that charter party disputes arising from it will last for years beyond 
the day we overcome it. 
 
 
      5. Shipbuilding Contracts 
 
Together with Korea, China is the largest shipbuilding nation delivering over 50 million GRTs a 
year. On its part Italy has a prestigious cruise ship and yacht building industry as well. 
 
There are two main types of shipbuilding contracts in China the CSTC27 and the CMAC 201228. 
Other forms used globally are the AWES 99 of the European Shipbuilders Association, the SAJ 
1974 from Japan, the BIMCO NEWBUILDCON 2016 and the Norwegian 2000 form. 
 
All shipbuilding contract forms provide the builder with the right to permissible delays. For 
example under Clause 34.5 of the NEWBUILDCON epidemics avail the shipyard with the right 
to defer, extend or delay delivery of the vessel expressly categorizing it as one of 11 categories 
of force majeure events.  
 
Since COVID-19 surfaced in Wuhan several Chinese yards tendered its clients notices of delay.  
The CMAC as all the other ones shipbuilding contract forms predominantly used allow it in a 
situation such as that of Coronavirus. 
 

                                                           
26  BIMCO General Uniform Charter Party 1994. 
27 China Shipbuilding Trading Company form. 
28  China maritime Arbitration Commission form. 



 

 
 12 

 
 

 

China has issued force majeure certificates to a number of shipbuilders, but many ship building 
contracts including those fixed with the Chinese forms provide for the application of English law. 
Under the same, it is not sufficient that the contract contain a force majeure clause but the term 
pandemic or a similar term such as epidemic must be listed as a force majeure event. In addition 
to notifying the contracting party, the yard must show that there is an effective causative link 
between the pandemic and the interruption and that the builder did everything in his power to 
avoid or mitigate the effect. 
 
Conversely, it could be the buyer who needs or wishes to terminate the shipbuilding agreement.  
This may be the case when the delay in turn puts him in breach of a delivery or cancelling date 
to a bareboat charterer or subsequent buyer. But under the BIMCO NEWBUILDCON in order for 
the force majeure event to quick in for the benefit of the buyer the permissible delay must extend 
beyond 180 days and in other forms such as AWES the permissible delay is open ended and 
hence defeats the force majeure clause unilateral. 
 
In yacht construction in Italy there are certain differences. In commercial vessels construction 
the customary practice is to use standard forms. Yacht construction contracts in Italy follow some 
general patterns but otherwise are tailored to the particular yacht and buyers terms as negotiated 
with the builder. 
 
Moreover, in Italy a yacht or shipbuilding contract is deemed a hybrid between a construction 
and a service agreement and as opposed to what is the case in England force majeure is 
statutory. Accordingly, subject of course to the specific terms of the contract the parties might 
have more flexibility on permissible delay, penalties and termination by both in a more leveled 
field. 
   
 
      6. Ship Sales Contracts 
 
Just as the shipbuilding contract it is conceivable that a second hand ship sales contract may be 
affected by the Coronavirus world crisis. 
 
Ship sales contracts establish a port and date of delivery and a cancelling date. If it is impossible 
to call at the port of delivery or relieve the crew or even execute and record the documents 
needed to transfer title on the vessel or establish a mortgage thereon the performance of the 
contract can be affected. 
 
A popular form of ship sales contract is the Norwegian Memorandum of Agreement.29 Under this 
MOA, after payment of the deposit, (normally 10 to 20 pct.) there is a period for inspections and 
immediately thereafter delivery, with a cancelling date before which the vessel must be physically 
delivered at the designated port and title transferred as well. 
 
In some countries the ship registry is closed with which if the cancelling date was for example 15 
April, the ship cannot be transferred.  
 
If it becomes impossible to deliver and transfer the vessel the seller must return the deposit, but 
under clause 14 of the MOA for example he is exempt from indemnifying the buyer for damages 
as he is only liable for the same if failure to deliver was due to his negligence. So the only 
obligation of the seller in a COVID-19 failure to deliver would be return of the deposit. 
 

                                                           
29 Norwegian Shipbrokers Association Memorandum of Agreement for sale and purchase of ships. BIMCO 
SALEFORM. Last version 2012. 
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The buyer’s rights are different. Clause 13 provides that failure by the buyer to pay the balance 
of the price gives the seller the right to terminate the contract, keep the deposit and claim any 
additional damages.  
 
Since pursuant to clause 16 of the MOA English law may apply, the buyer could not claim force 
majeure. So if compliance became impossible due to a COVID-19 related restraint he could only 
try to escape liability for damages by trying to assert frustration. If on the other hand the 
applicable law is that of a continental law system where force majeure applies by statute he may 
have a way out. 
 
 
      7. Marine Insurance 
 
Eyes will turn to insurers to solve many Coronavirus issues. The insurance industry is complex 
and with significant risk distribution. So as it has happened in other difficult moments it should 
be able to deal with the crisis although large marine losses have been specific and related to a 
single event or occurrence and except in war times in a single location. 
 
We explained in general terms the position n cargo insurance and we said that most policies do 
not cover delay in the delivery of the goods.  
 
We also said that London Institute Clauses A covers all risks and does not exclude pandemics 
but does contain a restraint exclusion that could be seen to apply to cases in which the vessel 
has not been able to leave a port and that Clauses B and C do not list pandemic but do cover 
discharge in a port different than the originally designated port of discharge. 
 
The second type of traditional marine insurance is of course hull and machinery. It covers 
damage to the vessel from traditional perils of the seas such as collisions, normally including ¾ 
of the liability arising therefrom. 
 
It looks unlikely that Coronavirus may cause situations giving rise to losses covered by hull and 
machinery underwriters unless a collision or damage of some sort takes place because of an 
operational disruption of a port or bridge but even in this case the actual causal link to the loss 
could be the defective operation, not the virus. 
 
There is then war risk insurance. While hull and machinery insurance attends to perils inherent 
to navigation war risk is associated with human actions, not only war as such, but those that 
have to do with the dynamics of societies and governments as opposed to perils of the sea. 
 
Coronavirus may generate losses that owners might seek to recover under their war risk policy. 
For example, section 1.2 of the London Institute War and Strike Clauses covers damage or 
losses to the vessel arising from arrests, detentions and restraints and section 6 covers 
expropriation and confiscation and 14 labor blockades a civil commotion.  
 
The Clause does exclude confiscation or detention due to breach of customs regulations or 
quarantines by order of a government with port entry restrictions or crew movements. 
 
Perhaps the category of insurance with more exposure will be liability but specifically Protection 
and Indemnity. 
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Lets for example take Gard, one of the largest P&I clubs in the world.30 Under Gard’s rule 28 for 
example the owner has his liability for passenger’s illnesses and death covered and most clubs 
have a similar rule. Needless to say the rule will come into play with claims (of which there many 
already) by passengers infected on board.  
 
Rule 31 covers deviation when effected to deal with sick passengers, something that happened 
with many cruise ships such as the Grand Princess, the Breamar and the Zaandam. 
 
Traditional in P&I coverage is of course that of liability for cargo damage or loss. By way of 
example Section 17 Rule 2 of the UK P&I Club covers the carrier for loss or damage to the goods 
for breach of its duty to load, care for and unload them. 
  
However, letter b of the same Rule provides that losses or damages to the goods caused by 
deviation shall be covered at the exclusive discretion of the Club unless the member has 
tendered notice and obtained authorization from the Club. 
 
The International Group of P&I Clubs and most of clubs have issued guidelines to its members 
and FAQs guides. (See for example COVID-19 North FAQs at www.nepia.com).  
 
Finally some incidents will be require the Freight, Demurrage and Defense  (FD&D) cover also 
provided by P&I Clubs that provides owners with legal defense support incurred in the collection 
of hire, freights and demurrages.  
 
In the current crisis there will be instances in which cargo interests refuse to pay after a deviation 
or delay arguing it effectively renders the goods lost for a use subject to a specific timing or when 
the charterer refuses to pay on interruptions of the supply chain that prevent him fro loading 
within the lay days. FD&D cover will then come into play. 
 
 
      8. Conclusion 
 
The world today has means to successfully wrestle with Coronavirus and eventually, sooner than 
later, defeat it. But disputes on maritime contracts caused by COVID-19 will last for years to 
come, well beyond the point in time when we defeat the pandemic. 
 
After some time, there will be a body of precedents allowing us to measure the effect the crisis 
has had on the legal body of the industry and I am convinced that this crisis will catalyze new 
and advanced interpretations on relevant aspects of the maritime law. 
 
 

Caracas, Venezuela. 
   April 2020 

 
 

 

 

                                                           
30 As the other Clubs Gard for example has published guidelines and FAQ on Coronavirus and their cover which can 
be seen in www.gard.no. 


